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DETAILED ACTION 

Response to Arguments 

1 . Applicant's arguments filed on March 7 th , 2008 have been fully considered but they are 
not persuasive. The applicant argues that Jaeger does not disclose or suggest the elevation and/or 
depression microstructures and/or nanostructures. The examiner disagrees with the applicant's 
argument. The fact that the Jaeger reference states that the direction of the spray may be inclined 
inherently imply that there is elevation and/or depression microstructures and/or nanostructures. 

Response to Amendment 

2. The examiner acknowledges the amendment filed on March 7 th , 2008. The amendment 
comprises the cancellation of claim 2 and amendment to claims 1 and 7. No new claims have 
been added. 

Allowable Subject Matter 

3. Claims 9 and 16-20 are allowed. The prior art does not teach or suggest a check nut 
engaging the nozzle holder and having an end face and a bore including a side wall thereof, 
which communicates with the through-bore of the nozzle holder and widens out continuously 
therefrom, wherein at least one of an outer surface of the end face of the check nut and the side 
wall of the bore of the check nut include at least one of microstructures and nanostructures. 
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Claim Rejections - 35 USC §102 

4. The following is a quotation of the appropriate paragraphs of 35 U.S. C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

5. Claims 1, 3-8 and 10-15 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Jaeger et al. (WO 97/12687). 

6. As to claims 1 and 12, Jaeger teaches a device of miniaturized construction for 
producing high pressure in a fluid to be atomized that comprises a nozzle 54 for a delivery 
device for fluids comprising an inlet side and an outlet side, the outlet including at least one 
nozzle opening; wherein the outer surface of the outlet side includes at least one of elevation 
and/or depression microstructures and nanostructures, which do not include the at least one 
nozzle opening (see page 9 beginning last paragraph continued on page 10 lines 1-10). 

7. As to claim 3, Jaeger teaches an apparatus that comprises at least two nozzle openings 
oriented so that the jets of fluid emerging from them intersect (In a nozzle member having at 
least two nozzle openings at the outlet end, the directions of spray may be inclined relative 
to one another at an angle from 20 to 160 degrees, preferably at an angle 60 to 150 degrees. 
The directions of spraying meet in the vicinity of the nozzle openings" (see page 10 first full 
paragraph). This implies that the jets of fluid would intersect). 

8. As to claim 4, Jaeger teaches an apparatus wherein the nozzle is formed from at least two 
constructional units (The nozzle member consists of two plates of glass and/or silicon firmly 



Application/Control Number: 1 0/757,0 1 7 Page 4 

Art Unit: 3772 

joined together (see page 9 fourth paragraph). Each plate of glass being a constructional 
unit makes it two constructional units). 

9. As to claim 5, Jaeger teaches an apparatus wherein the constructional units comprise 
superimposed plates, at least one of the plates produced by microtechnology, so that the plates 
lying one on top of the other define, on one side, a fluid inlet connected to a channel system 
and/or a filter system which then opens into one or more fluid outlets (see page 9 fourth 
paragraph). 

This is a product-by-process where the product is the superimposed plates lying one on 
top of the other define, on one side, a fluid inlet connected to a channel system and/or a filter 
system which then opens into one or more fluid outlets. The process or method of production is 
microtechnology. 

Even though product-by-process claims are limited by and defined by the process, 
determination or patentability is based on the product itself. The patentability of a product does 
not depend on its method of production. If the product in the product-by-process claim is the 
same as or obvious from a product of the prior art, the claim is unpatentable even though the 
prior art product was made by a different process. In re Thorpe, 111 F.2d. 695, 227 USPQ 964, 
966 (Fed. Cir. 1985). 

10. As to claim 6, Jaeger teaches an apparatus wherein the nozzle has at least two nozzle 
outlets oriented towards one another (see page 10 first full paragraph). 

11. As to claim 7, Jaeger teaches a device of miniaturized construction for producing high 
pressure in a fluid to be atomized that comprises a nozzle 54 having one or more nozzle openings 
and an outer surface at a fluid outlet side of the nozzle (see page 9 beginning last paragraph 
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continued on page 10); a nozzle holder 53 which comprises a through-bore having a sidewall 
initiating at a position in communication with the one or more nozzle openings of the fluid outlet 
side of the nozzle, and terminating at an end face of the nozzle holder; wherein at least one of the 
following surfaces includes at least one of microstructures and nanostructures, which do not 
include the one or more nozzle openings (see page 9 beginning last paragraph continued on 
page 10): the outer surface of the fluid outlet side of the nozzle, an outer surface of the end face 
of the nozzle holder, or the side wall of the through -bore of the nozzle holder. 

12. As to claim 8, Jaeger teaches an apparatus wherein the through-bore 7 of the nozzle 
holder 53 widens out 33 from one or more nozzle openings to the end face thereof (see figure 1). 

13. As to claim 10, Jaeger teaches an apparatus wherein a side of the through bore 7 that is 
remote from the one or more nozzle openings includes at least one of microstructures and 
nanostructures (see page 9 beginning last paragraph continued on page 10). 

14. As to claim 11, Jaeger teaches an apparatus wherein the nozzle comprises an outlet side 
and an inlet side (see page 9 beginning last paragraph continued on page 10). 

15. As to claim 13, Jaeger teaches an apparatus that comprises a nozzle system (see figure 
1). 

16. As to claim 14, Jaeger teaches an apparatus that comprises a lower 70 and upper 51 
housing part mounted to be rotatable relative to one another, the upper part of the housing 
containing a spring housing 67 with a spring 68 which is tensioned by rotating the two housing 
parts by means of a locking clamping mechanism 62 and is released by pressing a release button 
64 on the upper part of the housing, the spring moving a power take-off flange 56 connected to a 
piston 57 on the lower end of which a container can be fitted, and at the upper end of which are 
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found a valve 58 and a pressure chamber 4 which is connected for fluid transmission to the 
nozzle system formed in the upwardly open part of the upper housing part (see page 17 
paragraph 4). 

17. As to claim 15, Jaeger teaches an apparatus wherein the device is an inhaler atomizer for 
delivering medicinal or pharmaceutical fluids (see page 3 paragraph 1). 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1 .136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the mailing 
date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to NIHIR PATEL whose telephone number is (571)272-4803. The 
examiner can normally be reached on 7:30 to 4:30 every other Fridays off. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Patricia Bianco can be reached on (571) 272-4940. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Nihir Patel/ 
Examiner, Art Unit 3772 

/Patricia Bianco/ 

Supervisory Patent Examiner, Art Unit 3772 



